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Counselor Spotlight: Informed Consent

Healthcare Providers Service Organization (HPSO), in collaboration with CNA, has published our Counselor Professional Liability
Exposure Claim Report: 3rd Edition. The report includes statistical data and case scenarios from CNA claim files, along with
information on where to access risk management resources designed to help counselors reduce their professional liability exposures
and improve client safety. You may access the complete report, and additional Risk Control Spotlights, at: www.hpso.com/

counselorclaimreport.

This Counselor Spotlight focuses on risk recommendations for one of the most significant topics in the report: Informed Consent.

Fundamentals of Informed Consent

Informed consent is a two-way educational and communication
process that provides clients with sufficient information to
make a reasoned decision regarding proposed treatment.
Although some counselors may consider the informed consent
process burdensome and time-consuming, it is critical to
effective client care and risk management.

The informed consent discussion represents the first step in
managing client expectations, thus reducing the possibility of
a misunderstanding and consequent lawsuit. In addition,
documentation of the informed consent process provides the
best defense against a client’s allegation that the proposed
treatment, available alternatives and the potential for injury
were not adequately explained.

Many claims of professional negligence are accompanied by
an allegation of lack of informed consent. In such an action,
clients may assert that if they had been informed of the
potential risks or negative outcomes, they would not have
agreed to the treatment. Rarely do claims solely allege lack of
informed consent, without other claimed damages.

In many lawsuits, the counselor met the standard of care, but
the client was dissatisfied, often due to a lack of communication.
A sound informed consent process can enhance client
management and education, thus reducing risk.

As stated above, informed consent is a process, not a specific
document. When providing formal consultation services,
counselors are obligated to review, in writing and verbally, the
rights and responsibilities of both counselors and consultees.
Counselors must use clear and understandable language to
inform all parties involved about the purpose of the services to
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be provided, relevant costs, potential risks and benefits,
including the ramifications of declining treatment, and the
limits of confidentiality.

According to Section A.2.b. of the American Counseling
Association (ACA), ACA Code of Ethics (2014), Types of
Information Needed, counselors should inform clients about
issues such as, but not limited to, the following:

1. The nature of all services provided;

2. The purposes, goals, techniques, procedures,
limitations, potential risks, and benefits of services;

3. The counselor’s qualifications, credentials, relevant
experience, and approach to counseling;

4. Continuation of services upon the incapacitation
or death of the counselor;

5. The role of technology and other pertinent information;

6. The implications of diagnosis and the intended use of
tests and reports;

7. Fees and billing arrangements, including procedures
for nonpayment of fees;

8. The client’s right to confidentiality and an explanation
of its limits (including mandated reporting and how
supervisors and/or treatment or interdisciplinary team
professionals are involved);

9. The client's right to obtain clear information about
their records and to participate in the ongoing
counseling plans and

10. The client’s right to refuse any services or modality

changes and to be advised of the consequences
of such refusal.


http://www.hpso.com/counselorclaimreport
http://www.hpso.com/counselorclaimreport
https://www.counseling.org/resources/ethics
https://www.counseling.org/resources/ethics

To be considered “informed,” the client must be given
sufficient information upon which to base a decision and
understand that information. In order to assess both your level
of disclosure and the sufficiency of the client’s understanding,
the client should have the ability to answer three basic
questions that relate to the primary components of informed
consent. Ask the client:

1. What treatment is proposed and why has
it been recommended?

2. What other options do you have?

3. What negative consequences may occur as
a result of (or lack of) the proposed treatment?

Informed Consent Discussion

It has been noted that how something is said is equally
as important as what is said. We recommend that counselors
lead the discussion when obtaining informed consent and
consider the following strategies to enhance the informed
consent process:

- The oral discussion with the client should be approached
with empathy and reason. Tailor discussions to the needs
and health literacy level of each client.

Use basic, uncomplicated language that the client
will understand. If you use technical terms, provide
explanations.

Present your need to obtain informed consent as a
benefit to the client. When clients understand that the
discussion is for their own best interests, they will be
more receptive and cooperative with the process.

Treatments that are within the understanding of the
client, either through experience or general knowledge,
may not require as much detailed explanation.

It is ultimately the responsibility of the counselor to
ensure that the client understands what has been
presented. Always ask the client, “Do you have any
questions about the information you have been given
or about the proposed treatment?”. Respond to the
questions as clearly and thoroughly as possible, and
evaluate — and correct, if necessary — the client's
understanding of your replies.

When treating a minor, obtain the informed consent of
the parent or guardian prior to beginning treatment. A
minor cannot consent to his or her own treatment unless
legally declared emancipated by the court or determined
to be emancipated pursuant to state law.

Secure the client’s informed consent at an appointment
prior to the treatment visit whenever possible. The return
on the date of treatment is further validation of the desire
to receive the recommended treatment. Any treatment
rendered without the client’s consent may result in
malpractice allegations or even charges of battery.
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- Counselors should discuss the required limitations upon
confidentiality when working with clients who have been
mandated for counseling services through judicial or
administrative orders.

- Utilize brochures, as well as pamphlets, models and other
educational resources as needed.

- Ask the client to describe the proposed plan of treatment
in his or her own words.

- Encourage the client to have a family member present in
the room during the informed consent discussion to make
the client feel more at ease.

- Have a staff member present during the informed consent
discussion to serve as witness.

- Remember that the informed consent process is the
responsibility of the counselor and cannot be delegated
to staff members.

- If necessary, use a qualified interpreter, and include the
translator's name, address and telephone number in the
body of the progress note for that day. If many clients
speak the same foreign language, consider having consent
forms translated into that language.

Spotlights on
Risk Management

To supplement the Counselor

Professional Liability Exposure

Claim Report: 3rd Edition, CNA

and HPSO will publish seven Spotlight documents,
which will highlight specific topics and provide
greater detail on key risk management strategies
and client safety practices.

The following Counselor Spotlights include resources
such as case studies, risk control considerations, and
self-assessment checklists designed to help
counselors evaluate and mitigate risk exposures
associated with current practice:

- Defending Your License

- Non-Sexual Boundaries

- Telebehavioral Health

- Liability Risks for Business Owners and Supervisors
- Managing Clients in Crisis
- Well-being and Provider Mental Health

- Documentation



www.hpso.com/counselorclaimreport_defendlicense
http://www.hpso.com/counselorclaimreport_nonsexualboundaries
http://www.hpso.com/counselorclaimreport_telebehavioralhealth
http://www.hpso.com/counselorclaimreport_businessowners
http://www.hpso.com/counselorclaimreport_clientcrisis
http://www.hpso.com/counselorclaimreport_wellbeing
http://www.hpso.com/counselorclaimreport_documentation

Informed Consent Documentation

The client’s informed consent must be documented in the
healthcare information record, along with evidence that the
client understands and agrees to the proposed treatment. A
written description of the informed consent discussion, signed
and dated by the client, effectively demonstrates that the
process has been conducted in full. Consult state laws and
regulations to determine whether a written informed consent
document is required, but, even if it is not mandatory, a written
form serves as valuable documentation.

A written description of the informed consent discussion, signed,
and dated by the client or mandated client, serves as the best
evidence of this discussion. Your documentation should include:

- What was discussed;
- What questions were asked;
- What answers were given;

- Who was present, including staff and friends
and/or family members of the client;

- What documents, brochures, or handouts were
given to the client and /or what client information
videos were viewed,;

- That informed consent was given by the client; and

- What was discussed regarding the required
limitations upon confidentiality when working
with a mandated client.

Informed Refusal

An informed refusal is essentially the opposite of an informed
consent, in that the client has said “no” to the procedure
instead of “yes.” The information presented to the client is the
same for both processes, until the client declines the
recommendation. From that moment, the counselor is required
to provide more information to the client.

Every adult with decision-making capacity has the legal right to
decline treatment recommendations and refuse care. If this
occurs, explain to the client the consequences and foreseeable
risks of refusing treatment and ask the client’s reasons for doing
so. If the refusal reflects a lack of understanding, re-explain the
rationale for the procedure or treatment, emphasizing the
probable consequences of the refusal. If the client again refuses
to accept treatment recommendations after the risks of refusing
treatment have been explained, then the client has given an
informed refusal.

Documenting Informed Refusal

Refusals of care increase liability exposure, which can be
minimized by thoroughly documenting the informed refusal
process and emphasizing that the client understood and
acknowledged the risks of rejecting recommended care.

Techniques for documenting informed refusals are similar to,
but go beyond, those for informed consent. After discussing the
potential consequences of refusal with the client, write a

comprehensive progress note and document the refusal using a
written form, which should be incorporated into the client
healthcare information record.

Progress notes should document:

- Those present during the discussion, including professional
American Sign Language (ASL) or language translators
and/or interpreters.

- The treatment discussed.

- The risks of not following treatment recommendations,
listing the specific risks mentioned.

- The educational documents, brochures, handouts, or
presentations given to or viewed by the client

- The questions asked and answers given by both parties.
- The client’s refusal of the recommended care.
- The client’s reasons for refusal.

- The fact that the client continues to refuse the
recommended treatment.

Few clients remember all that they were told during the
informed consent/refusal discussion, making written forms a
valuable reminder. A written form also helps manage client
expectations, provides further documentation of the disclosure
of information and may deter negligence claims.

Clients may reconsider when presented with a written
documenttosign. Although the informed refusal documentation
process is not primarily designed to persuade reluctant clients
to accept needed treatment, it may have this beneficial effect
on some. If the refusal reflects a lack of understanding,
re-explain the rationale for the treatment, emphasizing the
probable consequences of the refusal.

Of the clients who persist in refusing recommended treatment,
some will sign the form and others will not. While it is preferable
to have the client’s signature, other approaches to document
the process may be pursued. For example, the counselor may
sign the form and also have the staff member who witnessed the
discussion and disclosure sign it as well. If the client will not sign,
write “Client refuses to sign this form” on the client signature
line. Regardless of whether the client signed the form, place the
original in the client’s healthcare information record and provide
a copy to the client. The signatures on the form, as well as the
progress note, will demonstrate that a discussion took place,
and an informed refusal was given.

Special Issues in Informed Consent

Consent for minors. As a general rule, unemancipated minors
cannot consent to treatment. The informed consent of a
parent or legal guardian must be obtained before treatment is
rendered. Adult siblings, grandparents and other adult
caretakers may not be legally authorized to provide consent
unless they have been granted legal guardianship by the
court. Sometimes the adult party who brought the child is not
authorized to grant consent.

From a liability perspective, this is a gray area.



By establishing an office policy on documenting consent for both
accompanied and unaccompanied minor clients, counseling
practices can prevent misunderstandings

The age of majority varies by jurisdiction, as do laws about
emancipation of minors. For clarification of these issues, contact
an attorney who specializes in medical malpractice defense.

Diminished mental capacity. Counselors confront a range of
medical, ethical and legal questions when treating clients who
are mentally incapacitated due to organic condition, aging or
disease. Healthcare decisions, including informed consent and
refusal matters, are valid only when clients have the capacity to
comprehend the issues at stake. It is the counselor’s responsibility
to assess clients’ decision-making capacity, which is not always
an easy task.

Consider the following tenets when mental capacity is at issue:

1. All adult clients are assumed to be capable
of consent unless proven otherwise.

2. Only a court can officially designate someone
as legally incapacitated or incompetent.

3. Emergency procedures may be completed
regardless of mental capacity, provided that
the urgent need for intervention is clear and
well-documented.

The following questions may assist a counselor in determining
and documenting a client’s capacity to understand information,
deliberate about choices and consent to treatment. Ask the
client to:

- Describe the reason for the visit.

- Repeat back the information given him
or her about treatment needs.

- List basic personal information, such as age,
birth date, current address and the name of
the emergency contact person.

Clients who can correctly and fully answer these questions may
be considered of adequate mental capacity to proceed with the
informed consent discussion and subsequent treatment.
Treatment of clients who do not fully comprehend the questions
or do not provide cogent answers should be deferred until
mental capacity is more fully investigated.

Remote consent for minors or the cognitively impaired. Consent
should be obtained by telephone or other electronic means only
if the client’s legal surrogate is not otherwise available. The
following guidelines can help reduce risk in this situation:
- Clearly explain why consent was obtained in this
manner in the client healthcare information record.
- Ensure that consent by telephone is witnessed by a
third party, who remains on the line during the entire
consent discussion between the healthcare surrogate
and the practitioner.

CNA and HPSO Counselor Spotlight: Informed Consent

- Document all of the elements of the informed consent
discussion, i.e., description of the recommended
treatment and its material risks and benefits, risks and
benefits of alternative treatments, risks associated with
treatment refusal, name of the consenting party,
relationship to the client, nature of the consent given,
and date and time and include in the healthcare
information record.

- Have the witness time, date and countersign the entries
in the client healthcare information record.

Special Considerations in Informed Consent

For counselors working in specific settings, or with certain
client groups, special considerations for obtaining informed
consent apply. It is recommended that counselors refer to the
following sections of the American Counseling Association
(ACA), ACA Code of Ethics (2014) for more information on
informed consent in the following circumstances:

- Informed Consent When the Client is Unable to Give
Consent, Section A.2.d.

- Decision Making, Consent, and Mental Capacity,
Section B.5

- Responsibility to Clients, Section B.5.a.

- Responsibility to Parents and Legal Guardians,
Section B.5.b.

- Supervision, Section F.1.c.

- Role Changes in the Professional Relationship,
Section A.6.d.

- Distance Counseling, Social Media, and Technology
in the Counseling Process, Section H.2.a

- Client Participation in Research Activities, Section G.2.c

- Mandated clients, Section A.2.e

Exceptional situations. States generally recognize special
circumstances where delaying treatment in order to obtain
informed consent could be detrimental to the client. These
include emergency or life-threatening situations when the client
is unable to consent and diligent efforts to contact the
appropriate family member or guardian have been unsuccessful.
In addition, the informed consent process can be modified if, in
the counselor's professional opinion, the disclosure of risks
would have a serious adverse effect on the client or the
therapeutic process. Such exceptional situations must be well-
documented in the client’s healthcare information record. Legal
counsel should be sought regarding specific state statutes for
special circumstances involving informed consent.
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In addition to this publication, CNA and Healthcare Providers Service Organization (HPSO) have produced numerous studies and articles that provide useful risk control information on topics relevant to
counselors, as well as information relating to counselor professional liability insurance, at www.hpso.com. These publications are also available by contacting CNA at 1.888.600.4776 or at www.cna.com.

The information, examples and suggestions presented in this material have been developed from sources believed to be reliable as of the date they are cited, but they should not be construed as legal or
other professional advice. CNA, Aon, Affinity Insurance Services, Inc., NSO, or HPSO accepts no responsibility for the accuracy or completeness of this material and recommends the consultation with
competent legal counsel and/or other professional advisors before applying this material in any particular factual situations. This material is for illustrative purposes and is not intended to constitute a contract.
Please remember that only the relevant insurance policy can provide the actual terms, coverages, amounts, conditions and exclusions for an insured. All products and services may not be available in all states
and may be subject to change without notice. Certain coverages may be provided by a surplus lines insurer. Surplus lines insurers do not generally participate in state guaranty funds, and insureds are
therefore not protected by such funds. The claims examples are hypothetical situations based on actual matters. Settlement amounts are approximations. Certain facts and identifying characteristics were
changed to protect confidentiality and privacy. Any references to non-CNA, non-Aon, AIS, NSO, and HPSO websites are provided solely for convenience, and CNA, Aon, AlS, NSO and HPSO disclaim any
responsibility with respect to such websites. “CNA" is a registered trademark of CNA Financial Corporation. Certain CNA Financial Corporation subsidiaries use the “"CNA" trademark in connection with
insurance underwriting and claims activities. This material is not for further distribution without the express consent of CNA. Copyright © 2025 CNA. All rights reserved.

Healthcare Providers Service Organization is a registered trade name of Affinity Insurance Services, Inc.; (TX 13695); (AR 100106022); in CA, MN, AIS Affinity Insurance Agency, Inc. (CA 0795465); in OK, AIS
Affinity Insurance Services, Inc.; in CA, Aon Affinity Insurance Services, Inc., (CA 0G94493), Aon Direct Insurance Administrators and Berkely Insurance Agency and in NY, AIS Affinity Insurance Agency.

Healthcare Providers Service Organization (HPSO) is the nation’s largest administrator of professional liability insurance coverage to counselors. Healthcare Providers Service Organization is a registered trade
name of Affinity Insurance Services, Inc., an affiliate of Aon Corporation. For more information about HPSO, or to inquire about professional liability insurance for counselors, please contact HPSO at
1.800.982.9491 or visit HPSO online at www.hpso.com.
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